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Heating & Air Conditioning, I|nc.
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103 (M chael Ham |ton, Managi ng Attorney).

Before Sims, Bucher and Bottorff, Adm nistrative TrademarKk
Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

Accu- Tenp Heating & Air Conditioning, Inc. seeks
regi stration on the Principal Register of the mark as shown

bel ow:

Y CCU-TEMPD

EATING & AIRCONDITIONING,INC.
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for services recited as “installation, repair and
mai nt enance of heating and air conditioning equipnent,” in
I nternational Cass 37.1

This case is now before the Board on appeal fromthe
final refusal to register based upon Section 2(d) of the
Trademark Act, 15 U. S.C. 81052(d). The Tradenmark Exam ning
Attorney has held that applicant’s nmark, when used in
connection with the recited services, so resenbles the

foll om ng mark:

ACCUTEMP

REFRIGERATION INC.

which is registered for “installation, repair and

mai nt enance of heating, cooling and refrigeration

equi pnent,” also in International Cass 37,2that it is

likely to cause confusion, to cause m stake or to deceive.
Applicant and the Trademark Exam ning Attorney have

fully briefed this appeal, but applicant did not request an

oral hearing.

1 Application Serial No. 76305730 was filed on August 27,
2001, based upon applicant’s allegations of use in comerce at

| east as early as Novenber 30, 1997. Applicant has discl ai med
the words HEATING & AIR CONDI TIONING I NC. apart fromthe mark as
shown.

2 Regi strati on No. 2311329, issued on the Principal Register
on January 25, 2000. Registrant disclainmed the words

REFRI GERATI ON I NC. apart fromthe mark as shown.
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W affirmthe refusal to register

Applicant’s primary contention is that its distinctive
arrow and target design, when conbined with the
dissimlarities in the literal elenents of the two marks,
create for its mark a different overall commercia
i npression sufficient to overcone any |ikelihood of
confusion with the cited mark.

By contrast, the Trademark Exami ning Attorney takes
the position that the marks are quite simlar, being
dom nated by the substantially identical ACCUTEMP/ ACCU TEWVP
portions of the respective marks, and she al so notes that
the respective services are identical in part and otherw se
very closely rel ated.

Qur determ nation under Section 2(d) is based upon an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the issue of |ikelihood of

confusion. Inre E |I. du Pont de Nemours & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). In any Ilikelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the relationship of the

goods. Federated Foods, Inc. v. Fort Howard Paper Co., 544

F.2d 1098, 192 USPQ 24 (CCPA 1976).
We turn first to the du Pont factor focusing on the

rel ati onship of the services as described in the
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application and in the cited registration. As to the

rel at edness of the respective services of applicant and of
registrant, these services as recited are nearly identical.
Both regi strant and applicant are involved in many of the
sane activities, nanely, the installation, repair and

mai nt enance of heating and cooling (or air conditioning)
equi pnent. Registrant sinply includes “refrigeration

equi pnent” in the list of itens it installs, repairs and
mai ntains. Presumably this termis broad enough to include
devices for cooling food as well as | arge comrerci al
chillers.

Mor eover, turning to the du Pont factors dealing with
the simlarity or dissimlarity of established, |ikely-to-
continue trade channels as well as the conditions under
whi ch and buyers to whom sal es are made, we nust presune
that applicant’s services and registrant’s services w |l
nove through all of the normal channels of trade to all of
t he usual consuners of services of the type recited. See

Canadi an I nperial Bank of Commerce, National Association v.

Wel | s Fargo Bank, 811 F.2d 1490, 1 USPQd 1813, 1815 (Fed.

Cir. 1987). Hence, in looking to these two related du Pont
factors, we conclude that the channels of trade and cl asses

of purchasers will be the sane.
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We turn then to the simlarity or dissimlarity of the
marks in their entireties as to appearance, sound and
connotation. W note at the outset that when the services
are legally identical, as is the case here, “the degree of
simlarity [of the marks] necessary to support a concl usion

of likely confusion declines.” Century 21 Real Estate

Corp. v. Century Life of Anerica, 970 F.2d 874, 23 USPQd

1698, 1700 (Fed. Cir. 1992).°3

As to the standard for conparing marks, the |ikely
recol | ection of the average purchaser of the respective
goods i s what nust be considered in resolving the issue of

I'i keli hood of confusion. Spoons Restaurants, Inc. V.

Morrison, Inc., 23 USPQ2d 71735 (TTAB 1991); and In re

Steury Corp., 189 USPQ 353 (TTAB 1975). Such a person may

not possess perfect recollection, nor will he or she

necessarily be confronted by both nmarks sinmultaneously so

3 W have not considered the recent, nonprecedential Board
decision referred to by applicant where the |ikelihood of
confusion refusal was reversed based on arguably anal ogous

di fferences between the marks as to the non-literal design
features. See CGeneral MIIs Inc. v. Health Valley Foods, 24
UsP@d 1270 (TTAB 1992); In re Arerican Oean Tile Co., 1 USPQd
1823 (TTAB 1986). Nonetheless, unlike the facts in the instant
case, the Board found in that case sonewhat different and
speci al i zed services that woul d be purchased by know edgeabl e

i ndi vidual s exercising a degree of care. These inportant
factors, when conbined with the overall differences in the marks,
were critical to the outconme in that decision
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that a side-by-side conparison can be conducted. See Inr

D

Continental Gaphics Corp., 52 USP@d 1374 (TTAB 1999).

Nonet hel ess, applicant nmakes nuch of the visual
differences in the marks created by applicant’s design
f eatures:

Specifically, Applicant’s mark conprises an
arrangenment of designs and stylized wording
t hat have been conbined to depict an arrow
striking the center of a target. The highly
stylized “A” (the fletching of the arrow) on
the left side of the mark and the target
design on the right are predom nate [sic]
and are clearly the first details that
grasps [sic] one’'s attention. The stylized
“P” (as tip of the arrow) conpletes the
overall arrow design. In contrast, the mark
of the prior registration includes

rudi mentary design changes (i.e., different
fonts), but is not otherw se stylized.
Therefore, the overall design features of
Applicant’s mark serves to clearly
distinguish it in the m nds of consuners
fromthe mark of the prior registration

(Applicant’s appeal brief, p. 4).

We disagree with applicant’s conclusions. The marks
in the application and the cited registrations easily neet
the level of simlarity required in Century 21, supra,
because each is domi nated by the identical, coined

term nol ogy of ACCUTEMP* (or ACCU- TEMP). In both marks,

4 Furthernore, registrant is listed as AccuTenp Refrigeration
Inc. (with upper case letters “A” and “T"). Hence, when
incorporated into text, registrant’s AccuTenp | ooks remarkably
simlar to applicant’s Accu-Tenp.
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this portion of the marks appears in nmuch larger print than
t he ot her wording and has no denonstrated descriptive
connot at i on.

It is well settled that although we nust consider the
marks in their entireties, it is nonethel ess reasonable to
consi der whet her sone conponents of the marks have nore

source-identifying significance than others. Tektronix,

Inc. v. Daktronics, Inc., 534 F.2d 915, 189 USPQ 693 ( CCPA

1976); and Inr | Torito Restaurants Inc., 9 USPQRd 2002

(TTAB 1988).

For exanpl e, descriptive, disclained matter is
typically less significant than other conmponents of
conposite marks. The REFRI GERATI ON I NC. and HEATING & AIR
CONDI TIONI NG, I NC. portions of these respective marks are
bot h disclained, indicating that they are nerely
descriptive of these equi pnent installation, repair and
mai nt enance services. Moreover, the connotations of these
descriptive, disclained terns are actually quite sinlar
because the terns “Refrigeration” and “Air Conditioning”
are related conceptually and practically. Both expressions
suggest cooling down an interior space, and both processes
rely on “refrigerants” to make this cooling possible.

Simlarly, in a conposite mark made up of a design and

wor ds, design features generally are accorded | ess
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significance than the literal elenents with which they are
conbi ned because the word portion is nore likely to be
recalled and used in calling for or recomendi ng the goods

or services. W B. Roddenbery Co. v. Kalich, 158 F.2d 289,

72 USPQ 138 (CCPA 1946); Rice-Stix Dry Goods Co. V.

| ndustrial Undergarnment Corp., 152 F.2d 1011, 68 USPQ 186

(CCPA 1946); and In re Appetito Provisions Co., 3 USPQRd

1553 (TTAB 1987). This is particularly true when a mark
appears in textual material, such as is seen repeatedly on
applicant’s webpages, in which it is inpractical each tine
to include the design feature of the mark. See Herbko

International Inc. v. Kappa Books Inc., 308 F.3d 1156, 64

UsP@d 1375 (Fed. Cir. 2002) [crossword puzzle design
nerely strengthens the inpact of the word portion of the

mark]; and CBS Inc. v. Mrrow 708 F.2d 1579, 218 USPQ 198

(Fed. Cir. 1983) [light bulb feature that enphasize
“Thi nker” portion of THI NKER TOY mar k does not obviate
i kelihood of confusion with TINKERTOY arising from
consideration of the marks in their entireties].

Here, the arrow hitting the bull’s eye accentuates the
suggestion as to the “accuracy” of the indoor “tenperature”
achieved as a result of applicant’s services. Wile this
arrow desi gn creates an obvious difference in appearance,

we do not find it to be significant for purposes of
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di stingui shing between the overall comercial inpressions
of these two marks.

Rat her, we agree with the Trademark Exam ni ng Attorney
that these two marks convey the sane connotation, and thus
that the marks, when considered in their entireties, are
quite simlar in ternms of overall commercial inpression.

In short, we find that when used on legally identical
services, applicant’s mark ACCU TEMP HEATI NG & Al R
CONDI TIONI NG, I NC. and design is likely to cause confusion
with the registered, stylized mark ACCUTEMP REFRI GERATI ON

I NC.

Deci sion: The refusal to register under Section 2(d)

of the Lanham Act is hereby affirnmed.



